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SECTION I:

INVITATION FOR PROPOSALS (IFP)

NMDC invites Proposals for empanelment of consultants for Mergers & Acquisitions for the scope detailed at Section IV “Scope of Work (SOW)” of this RFE Document. The thrust shall be primarily on Overseas Mergers & Acquisitions. There will be four separate panels one each for Financial/ Transaction, Technical, Tax and Accountancy and Legal Due Diligence Consultants. Consultants will be appointed by NMDC as and when required for a particular opportunity. Responsibility of co-ordination and rendering a comprehensive service/solution for a target acquisition will be with the Financial Consultant & Transaction Advisor. The consultants will be empanelled initially for a period of two years.

1. The RFE includes the following documents:   
   Section I: 

Invitation for Proposals (IFP)

   Section II: 
Instructions to Bidders (ITB)

   Section III: 
Terms & Conditions of Contract (T&C)

   Section IV: 
Scope of Work (SOW)
 
   Section V:

Formats (A to E)
3. Address for Communication:
Executive Director (BD)
NMDC Limited,

Khanij Bhavan, Masab Tank,
Hyderabad - 500173, INDIA
4. Request for Empanelment of Consultants for M&A Opportunities

This enquiry is in the nature of Request for Empanelment (RFE) intended to result in the selection of four  panels of Consultants (one each for Financial  Consultant & Transaction Advisors, Accounting & Tax Due Diligence Consultants, Technical Consultants and Legal Due Diligence Consultants) The responses received pursuant to this RFE will be evaluated as per the criteria specified in this document.

The selected empanelled Consultants (based on expertise as furnished in the data along with RFE) will be invited to bid through a Limited Tender Enquiry at sole discretion of NMDC as and when projects arise, through a request for proposal (RFP) on a project-to-project basis. The proposals from Consultants will be accepted after an evaluation of their proposals received pursuant to the RFP issued on a project specific basis.

The Detailed Scope of work for specific projects will be stated in RFP specific to the project. Only financial bids will be called after the empanelment.

The consultants will be empanelled initially for a period of two years.

For and on behalf of NMDC Ltd.

(Atul Bhatt)

Executive Director (BD)

SECTION II:
INSTRUCTIONS TO BIDDERS (ITB)

1. Introduction  
NMDC's vision is to become a world-class Mining and metal enterprise, committed to enhancing stakeholder value. The company is striving to give shape to its aspirations and fulfill the expectations of the country to become a global player. In line with above, NMDC is actively pursuing Mergers & Acquisitions route for inorganic growth of the company. In this context, NMDC intends to select consulting firm/organizations/ Consultants through issue of Request for Empanelment. The Consultants shall be invited to submit a Proposal. The Proposal will be the basis for empanelment of Consultants. The consultants will be empanelled initially for a period of two years.

2. Conflict of Interest
NMDC requires that the Consultants should provide professional, objective, and impartial advice and at all times hold the NMDC’S interests paramount, strictly avoid conflicts with other assignments/jobs or their own corporate interests and act without any consideration for future work.

3. Right to accept Proposal
NMDC reserves the right to accept or reject any Proposal, and to annul the Empanelment process and reject all Proposals at any time prior to empanelment of Consultants, without thereby incurring any liability to the affected Bidder(s) or NMDC or any obligation to inform the affected Bidder(s) of the grounds for such decision.

4. Amendments in RFE
At any time prior to deadline for submission of proposal, NMDC may for any reason, modify the RFE. The modifications will be notified on NMDC's website and such amendments shall be binding on Consultant(s).

5. Pre-Proposal Queries
The prospective Consultants, requiring any clarification on RFE may notify the same in the form of query to NMDC latest by 5:00 PM of (14th November 2011). 
Queries received after the due date and time shall not be entertained.

Queries can be sent to hobd2@nmdc.co.in . NMDC would respond to the queries at the earliest. Pre proposal clarifications shall also be placed on NMDC’s website for the purpose of downloading by all the prospective tenderers who have downloaded applications. All such clarifications shall form part of application.
6. Clarifications of RFE Document

During pre qualification and evaluation of the Proposals, NMDC may, at its discretion, ask applicants for clarifications on their proposal. The Consultants are required to respond within the time frame prescribed by NMDC.

7. Process for Empanelment & Awarding Subsequent project specific work
NMDC intends to empanel Consultants for M&A. The reference for scope of engagement is explained in Section IV (SOW).

8 A. Pre -Qualification Criteria:

 Applicants to satisfy following qualification criteria as per the service they intend to provide, to apply for empanelment.

(i)    Financial Consultant & Transaction Advisor (based on the experience of the applicants to be empanelled in the 2 categories i.e. for the transaction above US$ 100 million and transaction below US$ 100 m)
For transactions above US$ 100 million
a) The company should have minimum 3 years experience of advising corporate in India as Financial Consultant on M & A and;

b)  The Company or the Indian arm of the company should have successfully completed at least one cross border M & A deals of at least USD 100 Mn each, or two cross border M & A deals of at least USD 80 Mn each, or three cross border M & A deals of at least USD 50 Mn each during the last seven years ending last day of the month previous to the one in which applications are invited.
c) The Company should have an independent presence in any two regions amongst Asia, Europe, Australia, Africa and the Americas.
(d) Company should have an average annual turnover of US$ 100 m for the last three consecutive financial years.

For transactions up to US$ 100 million

(a). The company should have minimum 3 years experience of advising corporate in India as Financial Consultant on M & A and; 
(b). The Company or the Indian arm of the company should have successfully completed at least one cross border M & A deal of at least USD 80 Mn each, or two cross border M & A deals of at least USD 50 Mn, or three cross border M & A deals of at least USD 40 Mn each, during the last seven years ending last day of the month previous to the one in which applications are invited. 
(c). Company should have an independent presence in any two regions amongst Asia, Europe, Australia, Africa and the Americas. 

(d). Company should have an average annual turnover of US$ 80 m last three consecutive financial years.
(ii) Tax & Accounting Consultant
a)  The company should have minimum 3 years experience of advising corporate in India as Account and Tax Advisor on M & A and;

b)   The Company or the Indian arm of the company should have successfully completed at least one cross border M & A deals of at least USD 100 Mn each, or two cross border M & A deals of at least USD 80 Mn each, or three cross border M & A deals of at least USD 50 Mn each during the last seven years ending last day of the month previous to the one in which applications are invited.
c) The Company should have an independent presence in Asia, Europe, Australia, Africa and America (both North & South).
(d) Company should have a average annual turnover of US$ 25 m for the last three consecutive financial years.
(iii)     Legal due Diligence Consultant:
For transactions above US$ 100 million

a)   The company should have minimum 3 years experience of conducting legal due diligence/ legal consultancy services of mineral assets/ M & A in India or/ and abroad as legal consultant and;
b) Company should have a average annual turnover of INR 10 Cr/ USD 2 Mn for the last three consecutive financial years.
c) The company should have minimum 3 years experience of advising corporate in India as Legal Consultant on M & A and;

d) The Company or the Indian arm of the company should have successfully completed at least one cross border M & A deals of at least USD 100 Mn each, or two cross border M & A deals of at least USD 80 Mn each, or three cross border M & A deals of at least USD 50 Mn each during the last seven years ending last day of the month previous to the one in which applications are invited.
e) The Company should have an independent presence in Asia, Europe, Australia, Africa and America.
f)   The firm should have a presence in India either independently or through associates 
For transactions below US$ 100 million

a) The company should have minimum 3 years experience of conducting legal due diligence/ legal consultancy services of mineral assets/ M & A in India or/ and abroad as legal consultant and;
b) Company should have a average annual turnover of INR 10 Cr/ USD 2 Mn for the last three consecutive financial years.

c) The company should have minimum 3 years experience of advising corporate in India as Legal Consultant on M & A and; 
d) The Company or the Indian arm of the company should have successfully completed atleast one cross border M & A deal of at least USD 80 Mn each, or two cross border M & A deals of at least USD 50 Mn, or three cross border M & A deals of atleast USD 40 Mn each, during the last seven years ending last day of the month previous to the one in which applications are invited.

e) The Company should have an independent presence in Asia, Europe, Australia, Africa and America.
f) The firm should have a presence in India either independently or through associates 
(iv)  Technical Consultants (will be empanelled commodity wise and region specific based on the presence of the bidder in the commodity / area
(a). The company should have minimum 3 years experience of conducting technical due diligence of the mineral assets and rendering technical services in the areas like geological resource modeling, mine plan, preparation of project report etc. and should have successfully completed at least one cross border M & A deals of at least USD 100 Mn each, or two cross border M & A deals of at least USD 80 Mn each, or three cross border M & A deals of at least USD 50 Mn each during the last seven years ending last day of the month previous to the one in which applications are invited.
(b). The Company should have an independent presence in Asia, Europe, Australia, Africa and America (both North & South).
(c). Company should have average annual turnover of US$ 10 m for the last three consecutive financial years.
8B. The Applicant shall submit the relevant information in Formats A to E on     Applicant’s letter head. To give more insight into the assignments completed, the Applicant may also enclose copies of Assignment letter, Certificates (performance/ completion) from client(s) etc with self attestation.
9. Request for Empanelment
The applicant is expected to examine all the instructions, guidelines, terms and condition and formats in the RFE. Proposals with incomplete formats will be treated as non responsive and are liable for rejection. The entire set of RFE is available for a free download at: www.nmdc.co.in. The RFE is to be essentially downloaded from NMDC’s website only. Downloading of RFE from other website shall not be considered.
10. Preparation of Proposal
The applicants shall comply with the following during preparation of the Proposal:

(a)  The Proposal and all associated correspondence shall be written in English and; shall conform to prescribed formats. Any interlineations, erasures or over writings shall be valid only if they are initialed by the authorized person signing the Proposal. If the proposal is written in any other language, its translation in English duly authorized by an approved body/ agency has to be enclosed.
(b)The Proposal shall be typed or written in indelible ink (if required) and shall be signed by the applicant or duly authorized person(s) a power of attorney has to be attached.
(c)  In addition to the identification, the covering letter shall indicate the name and address of the applicant to enable the proposal to be returned in the case it is declared late pursuant, and for matching purposes.

(d)  The responsibility for depositing the proposals in the correct Tender Box within the stipulated time/date rests with the consultants. Proposal submitted by E-mail will be accepted subject to their being received within the stipulated date and time. Proposals received after the stipulated date / time will not be accepted. NMDC will not be responsible for any postal delay/ failure in receipt of the E.mail.

11. Submission of Proposal
The complete proposal is to be submitted latest by 11:00 AM on (18th November 2011) in two (2) signed sets with company seal (one original & one copy). The proposal would be received in a sealed cover super-scribing thereon “Empanelment of Consultants for M&A opportunities – Panel Name”, “Panel Name” will be (a) Financial Consultancy (b) Accounting and Taxation Due Diligence Consultancy (c) Legal due Diligence Consultancy or (d) Technical Consultancy depending upon the services intending to offer. Applicants intending to apply for multiple panels have to submit separate applications in separate envelopes. Proposal submitted by E-mail have to be in scanned format in two (2) signed sets with company seal (one original & one copy). Proposals can be submitted by E.mail using the id: hobd2@nmdc.co.in. The submitted proposals will be opened on (18th November 2011) at 2.00 PM in the Office of Executive Director (BD) of the NMDC at Hyderabad in presence of parties who choose to be present during the RFE Opening. No details will be read out during the opening. However, during the course of evaluation of Proposal, as well as during the period of empanelment, NMDC has the right to carry out a due diligence in a manner relevant to understand the facts.

12. Scrutiny of Applications for empanelment
NMDC will evaluate the proposals submitted by applicants for a detailed scrutiny. During evaluation of Proposals, NMDC, may, at its discretion, ask the applicants for clarification of their Proposals. The applicants may be required to attend to NMDC’s office for discussions/clarifications at their own cost.  
The final list of applicants chosen for empanelment will be made after due verification of applications to the satisfaction of NMDC. The decisions in this regard by NMDC will be final. On acceptance of application for empanelment, NMDC will notify the successful applicants in writing that their applications have been accepted. 
13. 
Submission of documents
All the Applicants are advised to submit the documents as mentioned in Clause 8B of Pre-Qualifying criteria. 
Further, in case of foreign applicant, Formats B and D shall also be got attested by Local Chamber of Commerce, or any Legal Authority of the applicant’s country or Authorized Representative of Indian Embassy/ Consulate. Such attestation requirement can be complied with and relevant formats be submitted to NMDC within 4 (four) weeks from the date of intimation regarding empanelment. Till such time, their empanelment will be provisional.
14. Confidentiality
Information relating to the examination, clarification and comparison of the   proposals shall not be disclosed to any consultants or any other persons not concerned with such process. (Until the empanelment process is over). The undue use by any consultants of confidential information related to the process may result in rejection of its Proposal.

15 .Termination of association with NMDC
The empanelled consultant(s)'s association with NMDC will terminate in following two Ways:

i. Automatically, on expiry of the term of empanelment

ii. Termination of empanelment by NMDC at its sole discretion, due to non-performance during the execution of specific projects/cases as mentioned below but not limited to:

a. Performance is below expected level or

b. Non adherence to the timelines of the Project or

c. Quality of work is not satisfactory

The decisions of NMDC in above regard shall be final and binding. Upon the termination or expiration of empanelled consultant(s)’s association with NMDC for any reason whatsoever, the Consultant shall forthwith hand over to NMDC the possession of all documents, data, statements and any other property belonging to NMDC that may be in possession of the consultant or any of its employees or individuals assigned to perform the services under this contract. The consultant would be subject to Confidentiality Terms as per clauses specified in of Section III of this RFE document.

16. Governing Language:
All correspondences pertaining to empanelment which are exchanged between the parties shall be written in the English Language.

17. Application for Interpretation
Application for interpretation of any clause in the RFE, the interpretation of NMDC shall be final and binding on the Consultants.

*******************
SECTION III:

TERMS & CONDITIONS (T&C) OF ENGAGEMENT OF CONSULTANTS
1. Definitions:

Unless the context otherwise requires, the following terms whenever used in This RFE and Contract have the following meanings:

a) “Applicable Law” shall mean the Indian Law both substantive and procedural.

b) “Seller” shall mean the company/owners divesting the Target.

c) “Target” shall mean the company being divested by the Seller.

d) “Process” shall mean the Seller’s disinvestment of the Target and NMDC’s participation in the same. The “Process” shall include all activities as detailed out in ‘Scope of work’ in Section V.

e) “Party” means NMDC or the Consultants, as the case may be, and “Parties” means both of them.

f) “Personnel” means persons employed by the Consultants as employees and assigned to the performance of the Services or any part thereof.

g) “Services” means the work to be performed by the Consultants pursuant to empanelment and appointment, as described in the detailed Scope of work.

h) “Interested third party (ies)” means other firms and all others interested in the Process.

i) “Consultants” means a person or a firm with deep knowledge in a specific area.
j) “Bidder(s)” means an empanelled consultant who is participating in a particular bid.
2.  Status of the Consultants
Consultants will act under this agreement as an independent service provider with duties solely to NMDC and not in any other capacity, including as a fiduciary. Consultant is liable to provide financial advice in connection with this engagement under the Agreement. Consultant may rely on the accuracy and completeness, without independent verification, of any information it receives or reviews in connection with this engagement.  Nothing mentioned herein shall be construed as relationship of  principal and agent as between the 'NMDC' and 'the Consultant ' for any purpose nor shall the consultant have the right or authority to assume, create or incur any liability or any objection of any kind or nature, expressed or implied against or in the name of or on behalf of NMDC. This contract shall not constitute the consultant as the legal representative of NMDC for any purpose whatsoever. The Consultant subject to this empanelment has complete charge of its personnel in performing the services under the Project executed with NMDC from time to time. The Consultants shall be fully responsible for the services performed by them or on their behalf hereunder.
3. GOVERNING LAW
Consultant will be governed by the substantive laws of India, without giving effect to any choice of law/ rules that may require the application of the laws of another jurisdiction.
4. Conflict of Interest
NMDC requires that the Consultants should provide professional, objective, and impartial advice and at all times hold the NMDC’S interests paramount, strictly avoid conflicts with other assignments/jobs or their own corporate interests and act without any consideration for future work.

5. DISPUTES, CONCILIATION & ARBITRATION 
Any disputes or difference which may arise between NMDC and Consultant in connection with this contract shall be to the extent possible settled amicably between the parties. 
In case such differences cannot be settled amicably, the parties may take recourse to conciliation proceedings to resolve such differences:

The Conciliatory Committee shall comprise of the following:

a. A nominee of NMDC Management-Member (independent of the officer handling the case)

b. A nominee of the Consultant-Member (independent of the officer handling the case)

c. Head of Law/ Law Officer of NMDC-Member

The above committee shall conduct the conciliation proceedings in accordance with the provisions of Arbitration and Conciliation Act 1996.

In the event such dispute or difference is not resolved within 30 days any dispute or difference whatsoever arising between the parties out of this contract or the breach thereof shall be settled by arbitration in accordance with the Rules of Arbitration of the Indian Council of Arbitration and the Award made in pursuance thereof shall be binding on the parties.

Subject to clause above The Court at Hyderabad, India only shall have jurisdiction to entertain and adjudicate any disputes.

In the event such dispute(s) or difference(s) is/are not resolved within 30 days, such dispute(s) or difference(s) arising out of this contract or the breach thereof shall be settled by arbitration.  For this purpose, parties to the contract agree to refer such dispute(s) or difference(s) for arbitration by the International Centre for Alternative Dispute Resolution (ICADR), an autonomous organization under the aegis of the Ministry of Law, Justice and Company Affairs, Government of India, in accordance with the ICADR Arbitration Rules, 1996.  The authority to appoint the arbitrator shall be the ICADR.  The International Centre for Alternative Dispute Resolution will provide administrative services in accordance with the ICADR Arbitration Rules, 1996.  The number of arbitrator shall be one.  The language of the arbitration proceedings shall be English.  

Subject to the above, the Courts at Hyderabad, India, only shall have jurisdiction to entertain and adjudicate any disputes.  

6. TERMINATION 
Either Party may terminate the contract/ engagement for a specific project at will, subject to the provisions of the clauses mentioned below at 6.1 and 6.2. The Term of the contract is to be 12 months from date of agreement unless agreed by the parties; Contract shall stand still terminated after 12 months from the date of agreement and the parties to the agreement shall have no liability of any nature whatsoever on each other
6.1 The contract may also be terminated by NMDC: 

i. In event of any non clearance/ order/ notification/ regulations by any competent authority either in India or abroad or by seller.

ii. if the Consultant becomes insolvent or bankrupt or winding up proceedings are initiated against it or it enters into any agreement(s) for relief of debt or takes advantage of any law for the benefit of debtors or goes into liquidation, receivership or restructuring, whether compulsory or voluntary;

iii. If the Consultant submits false and/ or incorrect statement to NMDC which has a material effect on the rights, obligations or interests of NMDC;

iv. If the established team of specialists is changed by whatsoever reason and the Consultant fails to replace the similar suitable qualified persons of equivalent expertise, experience and specialty to the satisfaction of NMDC.

v. Consultant has committed any breach of any material provision herein contained and failed to rectify such breach within seven days or such period as NMDC may consider reasonable.

6.2 The Contract may also be terminated by the Consultant by giving not less than seven days written notice to NMDC:

6.2.1 If NMDC fails to pay without any reason any money due to the bidder     pursuant     to this contract within sixty days after receiving written notice from the Consultant that such payment is overdue. 
6.2.2  If NMDC is in material breach of its obligations pursuant to this contract and has not remedied the same within thirty days (or such longer period as the Consultant may have subsequently approved in writing) following the receipt by NMDC of the Consultant  notice specifying such breach; 

6.3 Upon termination of this Contract, all the data, information, material, records, documents, copies of opinions and advices, maps, etc available, received or generated by the consultant in connection with the discharge of its obligations under this contract shall become the sole and absolute property of the NMDC and shall be returned by the consultant to the NMDC within fifteen days (15) from the date of the termination hereof. However, Consultant may retain the copy of the reports for legal, regulatory, internal audit and policy reasons. Further, the Consultant shall not use the same in any manner and for any purpose whatsoever for a period of 12 months from the date of termination.

Upon termination of contract under clause 6.2.1 consultant will eligible for payment for work already done on mutually agreed terms.

7 NMDC'S RIGHT TO REJECT BID
7.1 Award of the work will be made at the absolute discretion of NMDC, which shall not be questioned.  The Company reserves to itself the right to reject any and all the quote/offer or cancel the bidding process without assign​ing any reason whatsoever, and bidder shall have no claim whatsoever upon NMDC.  A  Consultant whose quote is not ac​cepted shall not be entitled to claim any cost, charges, and ex​penses incidental to or incurred by him in connection with the preparation and submission of his offer. 

7.2 Conditional bids may be rejected without assigning any reasons thereof.

8 SIGNING AUTHORITY

A person signing the bid or any documents forming part thereof on behalf of the Bidder shall be deemed to warrant that he has the requisite authority to sign such document. A Copy of power of attorney for the authorized signatory for signing of bid shall be submitted along with proposal. If, subsequently it is revealed that the that the person so signing has no authority to do so, NMDC may, without prejudice to any other civil and criminal remedies, cancel the contract and hold the signatory liable for all costs and damages. 

9 ACCESS TO DATA ROOM  

Access to data room (physical/ digital) would be provided to the appointed Bidder only.
10 RETURN OF DATA / INFORMATION 
On completion of the work, the Consultant must return all the data, plans and information as supplied by NMDC or seller in totality and should issue a written declaration in this regard. “Notwithstanding this provision, the Consultant may retain a copy of work done by them for regulatory, legal or internal audit or policy reasons”

11 CORRUPT OR FRAUDULENT PRACTICES

NMDC requires that Bidder under this contract observe the highest standard of ethics during the execution of this contract. In pursuance of this policy,  NMDC:

11.1 defines, for the purpose of these provisions, the terms set forth as follows:

11.1.1 “Corrupt Practice” means the offering, giving, receiving or soliciting of anything of value to influence the action of a public official in the procurement process or in contract execution; and

11.1.2 “Fraudulent Practice” means a misrepresentation of facts in order to influence a procurement process or the execution of a contract to the detriment of the company, and includes collusive practice among Bidders (prior to or after bid submission) designed to establish bid prices at artificial non-competitive levels and to deprive the Company of the benefits of free and open competition.

11.2 Will reject a proposal for award of work if NMDC determines that the successful Bidder/ consultant recommended for award has engaged in corrupt or fraudulent practices in competing for the contract in question.

11.3 Will declare a Bidder ineligible, either indefinitely or for a stated period of time, to be awarded contract/contracts if he at any time determines that the Bidder has engaged in corrupt or fraudulent practices in competing for, or in executing the contract.

12 INDEMNITY  
12.1 Consultants agrees to indemnify and  hold harmless, the NMDC from and against all actions, claims, demands, proceedings, liabilities or judgments (Collectively “Claim”) and any and all losses, damages, costs which, in any and all cases, for th avoidance of doubt, shall not include any indirect or consequential losses which the NMDC may suffer or incur (Collectively “Losses”) which relate to or arise primarily and directly from the breach of this Agreement by or the gross negligence or fraud of the Consultant. Such claim and/or losses shall be reimbursed by Consultant after final adjudication by the competent court of law. The NMDC shall not be entitled to the indemnification under Clause 12.1 or any reimbursement of any claim and/or losses to the extent that they are finally determined by the court of competent jurisdiction to have resulted primarily and directly from the NMDC’s negligence. Notwithstanding any other provisions incorporated elsewhere in the contract, the aggregate liability of the Financial Consultant in respect of indemnity defined in the clause 12.1 under the contract, in total or otherwise shall not exceed 30% of the fee received by the Financial Consultant.

12.2 Subject to clause 12.1, NMDC agree to indemnify and hold harmless, the Financial Consultant from and against all actions, claims, demands, proceedings, liabilities or judgments (Collectively “Claim”) and any and all losses, damages, costs which, in any and all cases, for the avoidance of doubt, shall not include any indirect or consequential losses which the Financial Consultant may suffer or incur (Collectively “Losses”) which relate to or arise primarily and directly from the engagement. Such claim and/or losses shall be reimbursed by NMDC after final adjudication by the competent court of law. The Financial Consultant shall not be entitled to the indemnification under No. Clause 12.2 or any reimbursement of any claim and/or losses to the extent that they are finally determined by the court of competent jurisdiction to have resulted primarily and directly from the Financial Consultant’s negligence. Notwithstanding any other provisions incorporated elsewhere in the contract, the aggregate liability of the NMDC in respect of indemnity defined in the clause 12.2 under the contract, in tort or otherwise shall not exceed 30% of the fee quoted by the Financial Consultant.
13  FORCE MAJEURE

Should at any time, during the continuance of this contract, the performance in whole or in the part of any obligations by either party under this contract be held up by reasons of any war, hostility, acts of public enemy, civil commotion, sabotage, fires, floods, earthquakes, explosions, epidemics, cyclones, contamination by radioactive activity from any nuclear fuel or from any nuclear waste, from the combustion of nuclear fuel, radioactive toxic explosive or other hazardous properties of any explosive; pressure waves caused by aircraft or other aerial devices traveling at sonic or supersonic speeds; tornadoes, earthquakes , landslides , quarantine restrictions,  Governmental regulations , law & order, and other proclamations etc. or any other happening including judicial executive or administrative orders of any competent authority, which are beyond the control of either party(hereinafter referred to as `events), then provided notice of the happening of any such eventuality is given by either party to the other within three (3) days from the date of occurrence thereof, neither party shall be by reason of such eventuality be entitled to terminate this contract nor shall either party have any claim for damages against the other in respect of such non performance or delay in performance and work under this contract shall be resumed as soon as practicable after such eventuality has come to an end or ceased to exist.  Considering the time lost due to force majeure and after consulting with the seller, NMDC will grant suitable extension of time at its discretion.  

14 BIDDER’S RESPONSIBILITIES  

Standards of Performance:
Consultants shall perform the services and carry out their obligation(s) under the contract with such level of diligence, efficiency and economy in accordance with generally accepted standards and practices of professional consultants. NMDC requires that the Financial Consultant provides professional, objective, and impartial advice and at all times hold the NMDC’s interests paramount, avoid conflicts with other assignments or its own interests, and act without any consideration for future work. The Consultant hereby represents and warrants that the advice, assistance, information or material provided by the Consultants shall be correct, true, justified, realistic, without any motive and not inflated. The Consultant shall always act in respect of any matter relating to the contract as faithful Consultant to NMDC. The Consultant shall always support and safeguard the legitimate interests of NMDC, in any dealings with third party.
Financial Consultant / Transaction Consultants hereby represents and warrants that after entering into contract it shall not take or fail to take any action in an investment banking capacity which would affect the performance of its duties and obligations under this contract or may cause a conflict of interest to the transaction. The Financial Consultant / Transaction Consultants shall be liable for any loss to NMDC in case of any breach of above representation.
15 COST OF PREPARATION OF BID

      The bidder shall be responsible for all of the costs associated with the preparation of their Proposals  against the RFPs issued  for selection of specific consultants and their participation in the Selection Process including subsequent negotiation, visits to the NMDC, Project site etc. The NMDC will not be responsible or in any way liable for such costs, regardless of the conduct or outcome of the Selection Process.

16 SUBLETTING OR TRANSFER OF CONTRACT

The Bidder shall not sublet, assign or otherwise transfer its rights or obligations under contract or any part of the same to any other party without the written consent of NMDC ltd.
17.0 Conflict of Interest 

The Consultant selected for particular activity  is required to give an undertaking to NMDC to the effect that they shall under no circumstances whatsoever, represent any other Party (ies) in the current process (Target Acquisition process). Consultant and their subsidiaries shall not render the same or related services to other interested third party(ies) or the Seller or the Target & their Representatives.

18.0 Confidentiality

The Consultant shall execute a ‘Deed of Confidentiality Undertaking’, as per the Format and contents specified by the Seller/Target (if any).

 19.0 Deployment of personnel
The Consultant shall employ suitable qualified personnel. The professional qualifications of key personnel proposed to be deployed on various assignments are to be furnished to NMDC, and no changes shall be made, except with prior approval of NMDC.
20. Others

· During the execution of a specific project except the prior return concern of NMDC, the Advisor and its personnel shall not at any time communicate to any person for entity and information acquired for made honorable in the course of the said project.  Notwithstanding anything contained in this contract, the provision for this clause shall survive for a period of one year from the date of termination of this contract.

· The remuneration of the Advisor shall constitute the advisor’s sole remuneration in connection with this contract or the services, advisors shall not accept for their own benefit any trade commissions, discount or single payment in connection with activities pursuant to this contract or to the services or in the discharge of their obligations under the contract, except as permitted by NMDC.

· A format of confidentiality agreement is not included in the TD.

· Provision of deviation statement if any may be included.

21. DISCLAIMER

The information contained in this Request for Quote document (“RFP”) or subsequently provided to Bidders, whether verbally or in documentary or any other form by or on behalf of the NMDC or any of its employees or Consultants, is provided to Bidders on the terms and conditions set out in this RFP and such other terms and conditions subject to which such information is provided. This RFP is not an agreement or an offer by the NMDC to the prospective Bidders or any other person. The purpose of this RFP is to provide interested parties with information that may be useful to them in the formulation of their offer pursuant to this RFP. This RFP includes statements, which reflect various assumptions and assessments arrived at by the NMDC in relation to the consultancy. Such assumptions, assessments and statements do not purport to contain all the information that each Bidder may require. This RFP may not be appropriate for all persons, and it is not possible for the NMDC, its employees or consultants to consider the objectives, technical expertise and particular needs of each party who reads or uses this RFP. 

The NMDC accepts no responsibility for the accuracy or otherwise for any interpretation or opinion on the law expressed herein. The NMDC, its employees and advisers make no representation or warranty and shall have no liability to any person including any Bidder under any law, statute, rules or regulations or tort, principles of restitution or unjust enrichment or otherwise for any loss, damages, cost or expense which may arise from or be incurred or suffered on account of anything contained in this RFP or otherwise, including the accuracy, adequacy, correctness, reliability or completeness of the RFP and any assessment, assumption, statement or information contained therein or deemed to form part of this RFP or arising in any way in this Selection Process. The NMDC also accepts no liability of any nature whether resulting from negligence or otherwise however caused arising from reliance of any Bidder upon the statements contained in this RFP. The NMDC may in its absolute discretion, but without being under any obligation to do so, update, amend or supplement the information, assessment or assumption contained in this RFP. The issue of this RFP does not imply that the NMDC is bound to select a Consultant or to appoint the Selected Bidder, as the case may be, for the Consultancy and the NMDC reserves the right to reject all or any of the proposals without assigning any reasons whatsoever. The Bidder shall bear all its costs associated with or relating to the preparation and submission of its offer including but not limited to expenses associated with any demonstrations or presentations which may be required by the NMDC or any other costs incurred in connection with or Result relating to its offer. All such costs and expenses will remain with the Bidder and the NMDC shall not be liable in any manner whatsoever for the same or for any other costs or other expenses incurred by an Bidder in preparation or submission of the offer, regardless of the conduct or outcome of the Selection Process.
**********************
SECTION IV

SCOPE OF WORK (SOW)

A. The broad project specific scope of the Consultants is to assist NMDC in acquiring the Target proposed to be disinvested by the Seller. However detailed scope of work for the consultants will be provided in the RFP issued for a specific opportunities.
B. The empanelled Consultants will be invited, as and when projects arise, to submit their financial proposals based on Request for proposal (RFP) issued selectively at sole discretion of NMDC to empanelled consultants on a project-to-project basis.
C. RFP may contain a specific Qualification Criteria depending upon the size of the deal (eg. annual turnover etc). Technical bids may be called along with the

     Financial bids after the empanelment.
D. Response time for Request for Proposal (RFP) will be on a case to case basis for specific project depending on the exigencies of work. Minimum response time may be as less as three day. Empanelled consultants, not responding to the RFP despite repeated requests may invite de-empanelment with immediate effect.

Financial Consultancy and Tax Advisory            
· Undertake preliminary due diligence of the Target & its subsidiaries onbehalf of NMDC, through access to information, site visits, discussions etc.with the Seller, the Target and their representatives / advisors, etc.

· Analyze the various risks associated with the deal, including but not limited to economic risk, political risk, country risk, acquisition risks, HR risks and suggest risk mitigation mechanisms.

· Develop a detailed financial model to determine the transaction value & preliminary indicative non-binding bid. The model shall generate various

Projected cash flows for the projects (standalone & integrated) including financial, operative sensitivities to various parameters such as revenues, operating costs, cost of capital, and estimated liabilities, etc. This model should be able to generate such cash flow scenarios to determine returns to NMDC. This model may form the basis for the valuation except in case of a pure asset purchase deal.
· Range of valuations arrived at, with a brief write-up on the models on which the valuations are based and any assumptions made. The cautions / lacunae / limitations attached with each model would form an essential part.

· Based on the analysis, a fair market value of the target would be determined keeping in mind the various risk factors and terms and conditions of acquisition. The Consultant shall suggest the fair transaction value including financial / sensitivity analysis along with comparable companies’ analysis, premium paid in precedent transactions if any, etc.

· Explore and suggest all options available for the financial structuring and financing of the deal inter-alia security requirements, regulatory guidelines, etc.
· Analyze merger consequences of the deal including accretion / dilution and pro-forma analysis and impact on NMDC's credit ratings.

· The percentage of shareholding to be acquired would be decided based on the conclusions from the analysis and recommendations of the Deal Consultant and internal guidelines of NMDC.

Negotiations

· The Financial Consultant shall act as an inter-face between other consultants for discussions between NMDC and the target company's management and  consultants (if any) and shall provide necessary assistance during negotiations including but not limited to:

· Advising NMDC in respect of bid strategies and tactics.

· The Consultant shall prepare all offers, complete in all respects, to be submitted by NMDC, including price, commercial terms, protective clauses like representations / warranties, caveats etc.

· Discussions / negotiations with the seller post bid submission.

· Revision of key bid assumptions and parameters, if required, and preparation of revised bid.

Deal Structure and Closure

· The Financial Consultant shall structure the acquisition transaction;

· The Financial Consultant shall advice NMDC in any proceedings relating to    regulatory and shareholder approvals and in managing the tender offer    process (if any).

· The Financial Consultant shall assist in closing the transaction upon successful negotiations including transfer of shareholding in NMDC's favor.

· The Financial Consultant shall assist in negotiation and finalization of the    definitive agreements.

· The Financial Consultant may, from time to time, be asked to make presentations to the Indian Government Authorities/NMDC Board. The Consultant shall also assist NMDC in preparation of documentation for obtaining various approvals from Government and other agencies including Reserve Bank of India.

· The Financial Consultant shall prepare and submit various reports and make presentations to the NMDC Management as required by NMDC.

 Accounting & Tax Consultancy
· Establishing the appropriateness and reasonableness of accounting policies.
· Establishing the authenticity of disclosed/audited financial figures.
· Identification of off-balance-sheet items eg. exposure in derivatives, guarantees etc.

· Determination of compliance with the necessary statutes and other contracts together with an assessment of the possible liabilities in the event of noncompliance.
· Review of Direct/Indirect Tax assessment orders and related documents;
· Review/assessment of internal organization including internal control system and quality of MIS;
· Analysis of working capital requirement in order to identify the structural level of working capital;

· Examination & review of financial position of the Target for last 3 years;
· Review of the forecast information (assumptions) based on result analysis of last 3 years;
· Review of audit file of internal auditors, statutory financial/cost auditor’s report and any other audit conducted for 3 to 4 years;
· Review of Capital expenditure incurred during last three years identifying maintenance, growth and compliance capabilities;
· Review of consolidated cash flows, long term liabilities including banks and leasing agreements;
· Review of sources and utilization of funds during the year;

· Ratio analysis for three years to know the financial health of the target;
· Review of company’s policy on code of corporate governance and auditor’s certificate on the subject;
· Assessment of the quality of earnings (EBIT/EBITDA) for the last three years and up to the latest available quarter for the current financial year;
· Analysis of sales, margins, utilization and operating and overhead costs;
· Review of personnel related issues such as management contracts, pensions and wage/bonus arrangements;
· Comparison of budget versus actual performance on a consolidated level for the last three years and up to the latest available quarter for the current financial year focusing on restructuring and cost saving measures;
· Identifying & estimating contingent liabilities;
· Review of MIS in place and brief comment on the forecasting systems and cash flow monitoring systems;
· Analysis of capital expenditure budgeting system;
· Review of high level risks related to corporate direct and indirect taxation.

Legal Consultancy

· Examination & review of Memorandum & Articles of Association, as well as track record of the Target;
· Enquire about the back ground of the promoters/owners of the target;
· Legal documentation underlying the corporate structure of the Target;
· Statutory and regulatory clearances from the relevant authorities for the existing business;
· Examination & review of all statutory registers maintained by the company;
· Legal aspects of all material contracts entered/ proposed to be entered & documents pertaining to the Target including minutes of meeting of shareholders, directors, committees of directors, annual reports, loan agreements, guarantee(s), any material contract entered into with the directors, employees, suppliers, contractors, consultants, bankers, financiers, creditors, etc;
· Review all litigation pertaining to cases before judicial as well as quasijudicial proceedings including arbitration, conciliation proceedings, etc by and against the company and report on the legal and financial implications thereof;
· Details of share capital: equity, preference shares, options/rights/ conversion and any special clauses on these instruments;
· Title investigation of land and other fixed assets, charges created against them, non-encumbrance certificates, statutory approvals / permissions, etc;
· Contracts / agreements, licenses, patents and other intellectual rights, payment of royalties, etc, entered into/proposed to be entered into by the Company;
· Outcome of contingent liabilities and their monetary implication;
· The effect of the extant business contracts i.e. benefits and liabilities arising from such contract, post disinvestment, on NMDC & the Target;
· HR policies of the company, agreements with trade unions and others bodies of officers and employees, representations of trade unions, etc;
· Assessment of the extent of management control proposed to be transferred to the bidder;
· Analysis of legal risks and liabilities which NMDC may assume pursuant to NMDC emerging as the acquirer and suggest risk mitigation strategies for minimizing the impact of such risks;
· Analysis / review of Joint venture, MOUs, technology licensing agreements (both past and current), and other agreements entered into by the Company;
· Review of current contracts under process as well as committed;
· Compliance with statutory & environmental requirements and estimating the liability in case of non-compliance thereof;
· Assistance in preparation of necessary documents as required by the Seller like Bank Guarantee, Power of Attorney for the financial bid, board resolutions and any other activity associated with the bidding process, including compilation and submission of the bid.
Technical Consultancy
· Undertake a site visit to the project areas;

· Review all available information regarding the mineral assets;

· Compile a due diligence report commenting on the various project aspects, including:- Ownership, tenure and permits; Analysis of licenses and approvals critical to the viability of both the projects, discharge permits, government and statutory approvals, prospecting, exploration mining rights ,duration of the lease or concession,  environmental issues, if any, legal instruments / approvals necessary for undertaking upstream extractive activities;
· Geology, Resources & reserves and the estimation methodologies employed; Description of the mineral resource i.e. estimated inferred /indicated, mining dilution factors, mining recovery factors etc;
· Mining operations, conceptual mine plan, mining methods and associated infrastructure;

· Processing operations, technologies employed and suitability, capacity, parameters, factors, and assumptions for its commissioning including product mix, quality and yields;

· Evaluation of project logistics including port/rail capacities; infrastructure, ownership, loading and stockpile capacities at the port, network, ownership, existing agreements for rail/ road transportation /port , port allocation details;
· Environmental and social impacts;

· Financial assessment of the operations including capital and operating costs for all aspects of the operations;

· Risk assessment/fatal flaw analysis identifying future expansion potential; and

· Analysis of other substantive exploration data, groundwater data, geotechnical and rock characteristics and   potential deleterious or contaminating substances;
· To interact with NMDC’s team / seller’s team / as may be required from time to time for completion of the due diligence process to render overall strategy to NMDC;
· To prepare a report and provide inputs to the Financial Consultant/ Technical Consultant for preparation of the presentation to be made to NMDC’s Board on the final valuation of the project;
· Any other task/ job required by NMDC / its Technical Consultant that may assist in arriving at the valuation of the deposit. Further, the above scope of work is indicative and not exhaustive;
SECTION V: 
FORMATS (A to E)
FORMAT: A 

 (PROPOSAL FORM: COVERING LETTER ON BIDDERS LETTER HEAD)

The bidders are required to submit the covering letter in Format A. This Form should be in the letter head of the bidders, who are submitting the proposal.

Date: __________ Proposal Ref. No. AA/M&A/RFE/2011
To,

Executive Director (BD),

NMDC Limited

Hyderabad

Dear Sir,

Sub: Proposal for Empanelment of Consultants for M&A opportunities

With reference to RFE document of NMDC and having examined it, we, the

undersigned, offer to propose our services as <Financial/Accounting & Tax 
/Legal / Technical (Select one) Consultant for the Empanelment of Consultants with NMDC, in full conformity with the said RFE.

We have read the provisions of RFE and confirm that these are acceptable to us. We further declare that additional conditions, variations, deviations, if any, found in our proposal shall not be given effect to.

We agree to abide by this Proposal, consisting of this letter and the Formats _________.

We hereby declare that all the information and statements made in this proposal are true and accept that any misinterpretation contained in it may lead to our disqualification.

Signature……………………………….

In the capacity of………………………

                                                                  Duly authorized to sign Proposal for

And on behalf of………………………..

Date…………………..

Place………………….

FORMAT: B

Part-I

Presence in India/ Abroad
Present since:  _________________________
Details of Offices in India: - _______________________
a. Complete Address _____________________________
b. Phone No.__________________________________
c. Fax No.____________________________________
d. Email________________________________________
e. Contact Person__________________________________
Revenue Details (Audited)

	Sl.
(a)
	Financial Year (b)
	Annual Revenue of the Applicant (USD Million)    (c)
	Annual Revenue of Indian Arm of the Applicant(INR Crore)       (d)

	1
	
	
	

	2
	
	
	

	3
	
	
	


Note: 

Annual reports shall be submitted for the last three completed financial years

Authorized Signatory of the Applicant
                                                                                Name:             

Date:                   Office seal


Note:
1. In case the Applicant does not have a statutory auditor, it shall provide the certificate from its chartered accountant that ordinarily audits the annual accounts of the Applicant.

2. In case of Foreign Applicants, in addition, the above certificates shall also be authenticated/ endorsed by Local Chamber of Commerce, or any Legal Authority of the Applicant’s country or Authorized Representative of Indian Embassy/ Consulate in Applicant’s country. (Refer Clause 13 of ITB)
3. If the Annual Revenue figures are visible from the audited Annual Reports, no further certification in Part-II by the auditor is required.
FORMAT: C
Global Presence of the Bidder
1. List of the countries  
(i)  X
(ii)  Y
(iii)  Z
(iv)  A
2. No. of Offices
(i) 1 in X

(ii) 2 in Y

(iii) 3 in Z

(iv) 4 in A

Authorized Signatory of the Applicant
                                                                                Name 

Date:                   Office seal

FORMAT: D
	Sl.

No.

(a)
	Name of 

Co./ Client

(b)
	Brief  description of the job/ project  (c)
	Time taken

For 

The transaction

(d)
	Role of the bidder

(FA/ ACCTG. & TAX /LEGAL/ Technical )
(e)
	Deal Size (in INR Crore/ USD Mn)
(e)

	Professional fees received (in Rs Crore/ USD million)

(f)

	
	
	
	Start date  (i)
	Scheduled completion date      (ii)  
	Actual date of completion
     (iii)
	
	
	

	1.
	
	
	
	
	
	
	
	

	2.
	
	
	
	
	
	
	
	

	3.
	
	
	
	
	
	
	
	


List of successful cross border M&A transactions by Indian arm of the bidder in last 3 Financial Years

Authorized Signatory of the Applicant
                                                                                Name 

Date:                   Office seal


Note:

1. In case the Applicant does not have a statutory auditor, it shall provide the certificate from its chartered accountant that ordinarily audits the annual accounts of the Applicant.

2. In case of Foreign Applicants, the above certificates shall also be got attested by Local Chamber of Commerce, or any Legal Authority of the Applicant’s country or Authorized Representative of Indian Embassy/ Consulate in Applicant’s country (Refer Clause 13 of ITB).
3. In the event that the Applicant does not wish to disclose the actual fees received for any particular assignment, it may state that it has received “More than X in Rs Crore/ USD Million” in respect of that project.

FORMAT: E
DEVIATIONS TO THE BID DOCUMENT CLAUSES

	Sl. No.
	Clause No.
	Clause as per bid document
	Clause as proposed by the Bidder
	Remarks

	1.
	
	
	
	

	2.
	
	
	
	




Authorized Signatory of the Applicant
                                                                                Name 

Date:                   Office seal

Note: Even in case of ‘NIL’ Deviation, the bidder shall submit clear-cut ‘NIL’ deviation statement along with the techno-commercial offer in the above prescribed format duly signed and stamped by the bidder. 

Certificate from the Statutory Auditor


This is to certify that the above information is correct as per the accounts and other records of the Applicant and/or of the client(s).








(Signature, Name and designation of the authorized signatory)


Date:									Name and seal of the Audit firm:																





Part-II


Certificate from the Statutory Auditor


This is to certify that the above revenue information is correct as per the accounts and other records of the Applicant and/or of their client(s).





(Signature, Name and designation of the authorized signatory)


Date:									Name and seal of the Audit firm:																
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